§2637.206

§2637.206 Exemption for scientific and
technological information.

(a) Exemption. The making of commu-
nications solely for the purpose of fur-
nishing scientific or technological in-
formation pursuant to agency proce-
dures is exempt from all prohibitions
and restrictions set forth in §§2637.201—
2637.204 of these regulations (sub-
sections (a), (b), and (c) of 18 U.S.C.
207). This exemption allows the free ex-
change of such information regardless
of a former Government employee’s
prior participation in or responsibility
for the matter. The former Senior Em-
ployee should not argue for the accept-
ance of a proposal. The exemption is
not limited to communications consti-
tuting the furnishing of information,
but includes those ‘‘for the purpose of”’
doing so. No violation occurs when, for
example, a former Government em-
ployee working on a project makes
contact to determine the Kkind and
form of information required, or the
adequacy of information already sup-
plied, so long as agency procedures are
satisfied.

Example 1: A project manager, regardless of
prior involvement in a particular matter,
may contact the Government to determine
deficiencies in system design or perform-
ance, furnish scientific or technological in-
formation relating to a solution or approach
to a problem, seek related information from
the Government; advise and supervise others
who are involved as to such matters; and
meet with Government technical experts for
such purpose; provided in each case that
there is compliance with such agency regula-
tions as have been issued.

(b) Necessary information. Scientific
and technological information includes
feasibility, risk, cost, and speed of im-
plementation, when necessary to ap-
preciate fairly the practical signifi-
cance of the information. The Govern-
ment may and should be fully informed
of the significance of scientific and
technological alternatives.

(c) Intent to influence. The furnishing
of meritorious or convincing scientific
or technological proposals does not
constitute an intent to influence. (See
§2637.201(b)(7) of this part.)

(d) Expert testimony. This exemption
does not include testimony as an ‘‘ex-
pert” in adversary proceedings in a
matter in which the United States is
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involved or has an interest. Such testi-
mony is governed by regulations set
forth in §2637.208. As to assistance as
an expert or consultant, see
§2637.203(g), Example 7.

(e) Agency responsibility for procedures.
The primary responsibility for devel-
oping procedures to guide activity
under this exemption lies with each
agency, so that such procedures com-
port with the particular characteristics
of agency programs and needs. Such
procedures will be reviewed periodi-
cally by the Director. In promulgating
procedures, an agency may take into
consideration: Limiting communica-
tions to certain formats which are
least conducive to the use of personal
influence; segregating, to the extent
possible, meetings and presentations
involving matters of technical sub-
stance from those involving other as-
pects of the relationship; requiring
that the designated agency ethics offi-
cial be informed of instances where the
exemption is used; or employing more
restrictive practices in circumstances
involving either immediate competi-
tion for contracts or applications for
grants than in those involving an ongo-
ing project.

§2637.207 Exemption for persons with
special qualification in a technical
discipline.

(a) Applicability. A former Govern-
ment employee may be exempted from
the restrictions on post employment
practices if the head of the agency con-
cerned with the particular matter, in
consultation with the Director, exe-
cutes a certification published in the
FEDERAL REGISTER that such former
Government employee has outstanding
qualifications in a scientific, techno-
logical, or other technical discipline; is
acting with respect to a particular
matter which requires such qualifica-
tions; and that the national interest
would be served by such former Gov-
ernment employee’s participation.

(b) When appropriate. This exemption
should generally be utilized only where
the former Government employee’s in-
volvement is needed on so continuous
and comprehensive a basis that compli-
ance with the procedures adopted for
the communication of technical infor-
mation (see §2637.206), or other actions
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to isolate the former Government em-
ployee from other aspects of the mat-
ter, would be burdensome and imprac-
tical.

(c) Certification authority. Certifi-
cation should take place at no lower
level than the head of the agency, the
deputy thereof, or in the absence of
both, the acting agency head. Con-
sultation with the Director shall pre-
cede any certification. The exemption
takes place upon the execution of the
certification, provided that it is trans-
mitted to the FEDERAL REGISTER for
publication.

(d) Agency registry. An agency may
establish a registry for current employ-
ees, wherein the nature of their quali-
fications in one or more technical
fields is certified after review by a su-
pervisor, as a basis for establishing
such qualifications in connection with,
and to expedite, a later request for cer-
tification, should the mnecessity for
such request arise.

§2637.208 Testimony and statements
under oath or subject to penalty of
perjury.

(a) Statutory basis. Section 207(h) pro-
vides:

“Nothing in this section shall prevent a
former officer or employee from giving testi-
mony under oath, or from making state-
ments required to be made under penalty of
perjury.”’

(b) Applicability. A former Govern-
ment employee may testify before any
court, board, commission, or legisla-
tive body with respect to matters of
fact within the personal knowledge of
the former Government employee. This
provision does not, however, allow a
former Government employee, other-
wise barred under 18 U.S.C. 207 (a), (b),
or (c¢) to testify on behalf of another as
an expert witness except: (1) To the ex-
tent that the former employee may
testify from personal knowledge as to
occurrences which are relevant to the
issues in the proceeding, including
those in which the former Government
employee participated, utilizing his or
her expertise, or (2) in any proceeding
where it is determined that another ex-
pert in the field cannot practically be
obtained; that it is impracticable for
the facts or opinions on the same sub-
ject to be obtained by other means, and
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that the former Government employ-
ee’s testimony is required in the inter-
est of justice.

(c) Statements under penalty of perjury.
A former Government employee may
make any statement required to be
made under penalty of perjury, such as
those required in registration state-
ments for securities, tax returns, or se-
curity clearances. The exception does
not, however, permit a former em-
ployee to submit pleadings, applica-
tions, or other documents in a rep-
resentational capacity on behalf of an-
other merely because the attorney or
other representative must sign the doc-
uments under oath or penalty of per-
jury.

§2637.209 Partners of present or
former Government employees.

(a) Scope. Section 207(g) of 18 U.S.C.
prohibits a partner of a current Gov-
ernment employee from acting as
agent or attorney before the United
States in a particular Government
matter in which such Government em-
ployee participates, or did participate,
personally and substantially. To the
extent such section involves the activi-
ties of current Government employees
and their partners, it is beyond the
scope of these regulations.

(b) Imputation. Neither the Act nor
these regulations impute the restric-
tions on former employees to partners
or associates of such employees. Impu-
tation of the restrictions of sections
207 (b)(ii) and (c) to partners of former
employees would be inappropriate for
the additional reason that section
207(b)(ii) itself restricts secondary-level
activity, and section 207(c) is directed
at the exercise of influence personal to
the former Senior Employee.

§2637.210 Officials of a State; officials
of corporations created by an Act of
Congress and public international
organizations.

For purposes of sections 207 (a), (b)
and (c) of title 18 U.S.C.:

(a) An official whose powers are es-
tablished by the constitution of any
State of the United States does not act
on behalf of ‘‘any other person’ or
“‘anyone’ when acting in his or her of-
ficial capacity, but rather constitutes
the official authority of the State; and
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